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Evidence, §445; People v. Mather, 4 Wend. (N. Y.) 229, 21 Am. Dec. 122; 
Jones, Evidence, Vol. 3, p. 83. The weight of authority seems to be against 
the opinion expressed by the majority of the court in the principal case. 

Damages — Mental Anguish. — The defendant railroad company, acting as 
a common carrier, contracted to carry the dead body of the plaintiff's wife 
to a designated place. In transferring the body from one train to another, 
the agents of the defendant negligently allowed it to remain outside in the 
rain, thereby damaging the casket and badly mutilating the corpse. The 
plaintiff brought an action ex delicto against the railroad company. Held, 
he could recover, not only for the damage to the casket, but also for- muti- 
lation and disfiguring of the corpse. Lindh v. Great Northern Ry. Co. 
(1906), — 'Minn. — , 109 N. W. Rep. 823. 

This case follows Larson v. Chase, 47 Minn. 307, and is directly contrary 
to Long et al v. Chicago, R. I. & P. Ry. Co., decided by the Supreme Court 
of Oklahoma in 1906, and found in 86 Pac. Rep. 289. A full discussion of 
the authorities will be found in a comment on the above case in 5 Mich. 
Law Rev. 126. 

Eminent Domain — Forest Preserves — Acquisition of Title. — By the 
construction of a dam by the state, 2754 acres of defendant's lands were 
inundated and the timber thereon destroyed. The board of claims, awarding 
certain damages, described not only the lands actually covered by water from 
the overflow, but also a belt of 450 acres surrounding these lands on the 
margin of the water, and in its decision found the state had permanently 
appropriated the lands. Action was brought under the statute to recover 
damages and penalties for cutting and carrying away trees from state lands. 
Held, that the defendant was divested of, and the state acquired title in fee, 
not only to the land actually overflowed but also to the belt of 450 acres, 
and that the state was entitled to maintain an action for the penalties. 
People v. Fisher et al (1906), 101 N. Y. Supp. 1047. 

The decision turns upon the necessity of the state's appropriating the 
tract of 450 acres lying outside of the inundated area. The general rule, that 
in the exercise of the right of eminent domain the use only is appropriated 
and the fee remains in the original owner, finds an exception in this case, at 
least as to the amount of land covered by the reservoir. The exception 
appears to be created by statute. Laws of 1894, § 73, C. 338. There seems, 
however, to be no statutory authority which recognizes the taking of any 
private property other than such as was overflowed as a result of the con- 
struction of the dam. It is not enough to say that the conduct or the original 
owner implied consent to the appropriation. "The public agencies seeking 
to exercise this high prerogative must be careful to keep within the authority 
delegated, since the public necessity cannot be held to extend beyond what 
has been plainly declared on the face of the legislative enactment." CoolEy, 
Constitutional Limitations (7th Ed.), p. 781 ; Stanford v. Worn, 27 Cal. 
171; Dalton v. Water Commissioners, 49 Cal. 222; Mitchell v. Illinois, &c, 
Coal Co., 68 111. 286; Wecklcr v. City of Chicago, 61 111. 142; State v. Far- 
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relly, 36 Mo. App. 282 ; Howe v. Norman, 13 R. I. 488. When the appropria- 
tion goes beyond the necessity of the case, it ceases to be justified on the 
principles which underlie the right of eminent domain. Matter of Albany 
St., 11 Wend. 151, 25 Am. Dec. 618; Paul v. Detroit, 32 Mich. 108; Balti- 
more, &c, R. R. Co. v. Pittsburgh, &.c., R. R. Co., 17 W. Va. 812; Payne v. 
Kansas & A. V. R. Co., 46 Fed. 546; Sixth Ave. R. R. Co. v. Kerr, 72 N. Y. 
330. It is not apparent that the taking of the strip of land surrounding the 
reservoir was necessary, nor that it was even a matter of incidental con- 
venience. Perhaps, however, the position of the court is strengthened by 
considering the belt of timber land a part of the forest preserve; but the 
remark of the judge, who rendered the majority opinion, that "the sugges- 
tion that the timber on this belt around the main reservoir or basin is not 
needed for canal purposes applies with equal force to such of the timber as 
may be upon the islands or other exposed portions of the land within the 
general basin," is not, as a reason, sufficiently impressive to establish a doc- 
trine that other courts will feel called upon to follow. 

Eminent Domain — Public Use — Constitutional and Statutory Provi- 
sions. — In an action to condemn certain timber lands for use as a storage 
reservoir for logs, where the constitution of the state declares that the power 
of eminent domain may be exercised when necessary to the complete devel- 
opment of the state's natural resources, and that such use is a public use, 
and where the statute provides that the power of eminent domain may be 
exercised for the improvement and floatability of streams not navigable in 
fact, held, that the right to exercise the power of eminent domain does not 
depend upon a narrow and restricted meaning of the term "public use," but 
that term is a flexible one and is given a degree of elasticity which makes 
it capable of meeting new conditions of the ever-increasing necessities of 
society. Potlatch Lumber Co. v. Peterson et al. (1906), — Idaho — , 88 
Pac. Rep. 426. 

The common law, particularly upon questions affecting riparian rights and 
eminent domain, has been subjected to changes and modifications, at times 
radical and far-reaching, in its application to conditions incident to the pecu- 
liar needs of new territory. This case gives new force to the reason why it 
has been found impossible in many instances to apply the letter of the com- 
mon law in regard to the power of eminent domain. In the language of the 
court, to follow it in the application of that power in many instances would 
greatly hamper, retard and defeat the development of the great natural advan- 
tages, resources and industrial opportunities of many of the states of the 
Union. Under section 5210, Rev. St. Idaho, 1887, the right of eminent domain 
may be exercised, among other things, in respect to all streams not navigable 
within the state; but it appears that the territorial legislature had, in 1879, 
declared the stream in question navigable. That the- power of eminent 
domain, with all its incidents, is vested in the legislatures of the states, is 
not denied ; but if a stream is not navigable in fact, the mere legislative 
declaration that it is navigable in fact, cannot make it so. Murray v. Pres- 
ton, 106 Ky. 561, 50 S. W. 1095 ; Duluth Lumber Co. v. St. Louis Boom Co., 



